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or higher tier subcontractor of the re-
sponsibility for performing an account-
ing review. 

(c)(1) The responsibility of the prime 
contractor and of each subcontractor 
(see 49.108) includes performance of ac-
counting reviews and any necessary 
field audits. However, the TCO should 
request the Government audit agency 
to perform the accounting review of a 
subcontractor’s settlement proposal 
when— 

(i) A subcontractor objects, for com-
petitive reasons, to an accounting re-
view of its records by an upper tier 
contractor; 

(ii) The Government audit agency is 
currently performing audit work at the 
subcontractor’s plant, or can perform 
the audit more economically or effi-
ciently; 

(iii) Audit by the Government is nec-
essary for consistent audit treatment 
and orderly administration; or 

(iv) The contractor has a substantial 
or controlling financial interest in the 
subcontractor. 

(2) The audit agency should avoid du-
plication of accounting reviews per-
formed by the upper tier contractor on 
subcontractor settlement proposals. 
However, this should not preclude the 
Government from making additional 
reviews when appropriate. When the 
contractor is performing accounting 
reviews according to this section, the 
TCO should request the audit agency to 
periodically examine the contractor’s 
accounting review procedures and per-
formance, and to make appropriate 
comments and recommendations to the 
TCO. 

(d) The audit report is advisory only, 
and is for the TCO to use in negoti-
ating a settlement or issuing a unilat-
eral determination. Government per-
sonnel handling audit reports must be 
careful not to reveal privileged infor-
mation or information that will jeop-
ardize the negotiation position of the 
Government, the prime contractor, or 
a higher tier subcontractor. Consistent 
with this, and when in the Govern-
ment’s interest, the TCO may furnish 
audit reports under paragraph (c) above 
to prime and higher tier subcontrac-

tors for their use in settling sub-
contract settlement proposals. 

[48 FR 42447, Sept. 19, 1983, as amended at 55 
FR 52797, Dec. 21, 1990] 

49.108 Settlement of subcontract set-
tlement proposals. 

49.108–1 Subcontractor’s rights. 

A subcontractor has no contractual 
rights against the Government upon 
the termination of a prime contract. A 
subcontractor may have rights against 
the prime contractor or intermediate 
subcontractor with whom it has con-
tracted. Upon termination of a prime 
contract, the prime contractor and 
each subcontractor are responsible for 
the prompt settlement of the settle-
ment proposals of their immediate sub-
contractors. 

49.108–2 Prime contractor’s rights and 
obligations. 

(a) Termination for convenience 
clauses provide that after receipt of a 
termination notice the prime con-
tractor shall, unless directed otherwise 
by the TCO, terminate all subcontracts 
to the extent that they relate to the 
performance of prime work terminated. 
Therefore, prime contractors should in-
clude a termination clause in their sub-
contracts for their own protection. 
Suggestions regarding use of sub-
contract termination clauses are in 
subpart 49.5. 

(b) The failure of a prime contractor 
to include an appropriate termination 
clause in any subcontract, or to exer-
cise the clause rights, shall not— 

(1) Affect the Government’s right to 
require the termination of the sub-
contract; or 

(2) Increase the obligation of the 
Government beyond what it would 
have been if the subcontract had con-
tained an appropriate clause. 

(c) In any case, the reasonableness of 
the prime contractor’s settlement with 
the subcontractor should normally be 
measured by the aggregate amount due 
under paragraph (f) of the subcontract 
termination clause suggested in 
49.502(e). The TCO shall allow reim-
bursement in excess of that amount 
only in unusual cases and then only to 

VerDate Aug<31>2005 02:00 Nov 29, 2006 Jkt 208201 PO 00000 Frm 00937 Fmt 8010 Sfmt 8010 Y:\SGML\208201.XXX 208201jc
or

co
ra

n 
on

 P
R

O
D

P
C

62
 w

ith
 C

F
R


